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Some thoughts about the legal protection of national minorities in Romania

I. Introduction
The objectives of the essay are determined by the fact that Romania after the transition to
constitutional democracy began the progress of developing the common norms of the rule of law.
It is true that even after 1989, Romania could not achieve as many changes in the democratic
transition as it would be expected by Western Europe. Aforesaid, it is to admit that the country
has made significant steps to establish the constitutional state in order to democratize the country.
The challenging task of establishing the foundations of the constitutional state raised plenty of
issues in the constitutional and political practice. I will focus on the ones related to minority
rights.1
Accession to the European Union has substantial direct and indirect effects on the legal
protection systems of all the member states, especially those of the newly joining Central and
Eastern European countries. European integration has given rise to a historically new
organizational and institutional structure as a whole, and furthermore created an independent,
individual legal system within the framework of the EU. In spite of the fact that the United States
of Europe seems to be more of a vision than a realizable entity for the time being, the current
membership in the Union and the full-scale adoption of the EU law are true reality that one
should conform to.
Hereunder, I list the key problem areas – in view of minority law – where modifications
would be necessary in order to make the Constitution and the related legal regulations fully
comply with these criteria. Thereafter, I make a proposal for the practical implementation and
application of the harmonized legal regulations, as well as the acceptance of a minority legislative
bill; finally, I will specify the steps of legal harmonization which have already been implemented
and can be regarded as positive processes.2

II.. Constitutional contradictions
There are contradictions in the wording of the Romanian Constitution. The first clear sign
of the existence of these discrepancies is the appearance and rejection of the concept of a „nation
state” on the part of the national minorities. The concept of a „nation state” as defined in Section
(1) of Article 1 of the Constitution should be handled with sharp criticism, as the essence of a
nation state – in simple terms – is the enforcement of a single language and culture, sometimes
religion, among the population living within the borders of the given state, meaning that a nation
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state fundamentally refers to the suppression of the minorities.3 Nation states are emphatically
questioned by current international tendencies, the rule of law, as well as the requirements of
equal chances and equality before law, while it is not in line with the actual realities of
demography and nationalities, nor with the political and legal practices of the EU.
In the above-referenced articles of the Romanian Constitution, the legislators want to
express implicitly that within the framework of the currently effective Constitution the existence
of territorial autonomies should not be assumed. In my opinion, however, there is no
contradiction between a sovereign, independent, uniform and indivisible state one the one hand,
and the existence of autonomy on the other hand, because not even territorial autonomy, among
the various forms of autonomy, is equivalent with independence. Most of the forms of
autonomy/autonomous provinces can be found in uniform states, such as South Tyrol in Italy,
Crimea in Ukraine, the Åland Islands in Finland or Greenland in Denmark.
From a legal aspect, there is a discrepancy between the provisions of Section (2) of
Article 4 of the Constitution „Romania is the common and indivisible homeland of all its citizens,
without any discrimination on account of race, nationality, ethnic origin, language, religion, sex,
opinion, political adherence, property or social origin” and the essence of the above-mentioned
expression of a „nation state”. Either all the citizens in Romania are of a Romanian ethnic
background, and then we can talk about a nation state, or there are citizens of non-Romanian
ethnic backgrounds as well, but then one cannot claim that it is a nation state.4
As a consequence, Romania’s self-definition as a nation state is at least outdated,
obsolete, and therefore this expression should be proposed to be deleted from the Constitution.
On the other hand, the Constitution sets forth the theorem of the existence of the nation state as
an unalterable provision, meaning that it may not be subject to any modification or amendment of
the Constitution. As a result, this change becomes feasible only if a new Constitution is accepted.
The antagonism of individual and collective rights is a basic dilemma, as the Constitution
of Romania does not acknowledge collective rights, but only accepts individual rights.
Nevertheless, when certain fundamental rights are examined, collective rights, e.g. the
parliamentary representation of national minorities (for the communities, the representative of the
given minority is positively discriminated when receiving a mandate), the autonomy of churches,
the right to establish independent educational institutions. Most of the Romanian constitutional
experts think that considering national minorities as national communities is in conflict with the
provisions of Section (1) of Article 4 of the Constitution: „The State foundation is laid on the
unity of the Romanian people.”5 There are also opinions that regard national minorities to be
parts of the Romanian people – which can be deduced from the Constitution –, and then their
definition as state-forming factors can be originated from the notion of popular sovereignty.6 As
this issue is not unambiguously resolved, Article 6 of the Constitution is de lege ferenda
proposed to be amended, particularly with respect to the definition of national minorities as
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national communities, which qualify as state-forming elements. In legal terms, the most
necessary move would be to acknowledge collective rights for Hungarians living in Romania as a
national minority.7
The single most serious deficiency of the constitutional catalogue of the effective
Romanian Constitution is that it primarily and nearly exclusively contains the declaration of
rights. This catalogue may serve as a universal declaration of fundamental human rights, and thus
its political value and significance are undoubted, as it is a value-related standard for the
constitutions of all the democratic constitutional states. On the other hand, the constitution is a set
of legal regulations, meaning that the declaration of rights is not sufficient, but it is necessary to
secure them by legal means, regulate them by an efficient system of guarantees on the level of the
constitution.
Romania has been going through a transition process. During this period, it would be
important to allow for changes in the Constitution in such a way that it can be amended according
to the changing social needs. But the Constitution is rigid, its amendments require a special
procedure. In Hungary, during and after the fall of communism, the Constitution has changed
many times due to a more flexible procedure. Such flexibility in the post-communist countries
would have been inevitable, given the fact that the legal foundation of the new political system
required quantitatively significant legislative work.
The difficulty of amendment should rather characterize stable, standardized constitutional
systems, where the main issues are clarified. This situation also raises the self-replicating
problem of the old and new issue of constitutional norms and reality. Even the most far-sighted
and wisest regulations become problematic at a certain point after a certain period of time. At that
point the task of interpreting the constitution comes into the picture. It is not always necessary to
modify the Constitution, because it is the task of the protecting body of the constitution, the
Constitutional Court to clarify and interpret concepts, and they should do all of this on the basis
of primary rights and constitutional principles.8 There may be regulation deficiencies in the
fundamental law but this does not mean that the Constitution has to be modified all the time. We
need to find a balance between the goal of developing a more normative regulation and the
abstract interpretation of the Constitution by the Constitutional Court.9

III. The practical application of the legal regulations
In view of the application of law, it is very important that the protection of minorities
should actually be suitable for contributing to the promotion of minority interests, and not just for
serving as a means of the betterment of the country image.
Acceptance and application are two extremely important aspects of the success of any
political document. Even if the Parliament accepts legal, itemized legal regulations, opposition
may arise on the level of application. One of the problems is that the legal regulation is far too
generic, while detailed rules should be stipulated on the lower levels of legislation. If there is no
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cooperation among the institutions of public administration, or the sanctions against the nonfulfilment of the objectives set previously are not in place, it is highly likely that the regulations
pertaining to minorities will remain in a „concept paper” status.
A specific problem of the application of law to be highlighted is that in many cases
declared minority rights are not matched with particularly determined scopes of tasks and
responsibilities, and therefore – through lack of strict sanctions – the application of laws is often
dependent on the benevolence and good will of the officers of the competent authorities. It would
be very important to accept detailed legal regulations for enforcement, and thus fulfil the proper
execution of minority rights.
On many instances, the general regulatory framework is in place, e.g. on the basis of the
effective legal regulations persons belonging to national minorities may express their views and
opinions in their mother tongues – both verbally and in writing – at judicial bodies, when
contacting the local authorities of public administration, and even at the meetings of the
organizations concerned.10 In this respect, the existing legal frameworks should be filled with real
content and substance. Primarily, it is on the level of the local councils where the use of minority
languages should be strengthened, meaning that written contacts on the municipal level can be
regarded as the communicational situation where the best results could be achieved in the
reinforcement of the use of Hungarian language.
The system of the protection of human rights does not only include the legislative field
and execution, but also civil law protection agencies, and therefore it is proposed that
governmental bodies should focus more strongly on cooperating with them. Even the number of
non-governmental organizations promoting the interests of Hungarian minorities reflects a
shortfall.11 Partnership between the Office of Interethnic Relations and the civil law protection
agencies in Romania should be promoted by organising joint programs and projects, and by
participating in various public events.
Case-law of regular courts has been under the strict scrutiny of the European Court of
Human Rights (ECHR) and the outcome does not show a positive balance. „Roma community
was many times involved in interethnic conflicts that resulted in loses of human lives, destruction
of property and home deprived persons. Unfortunately, Romania holds an impressive record of
such tensions that escalated between the majority population and the Roma minority.”12 For
instance, in the case Moldovan and Others v. Romania the ECHR notes that one of the domestic
courts overtly argues according the following lines: “Due to their lifestyle and their rejection of
the moral values accepted by the rest of the population, the Roma community has marginalised
itself, shown aggressive behaviour and deliberately denied and violated the legal norms
acknowledged by society. Most of the Roma have no occupation and earn their living by doing
odd jobs, stealing and engaging in all kind of illicit activities. As the old form of common
property that gave them equal rights with the other members of the community was terminated,
the Roma population were allocated plots of land. However, they did not work the land and
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continued to steal, to commit acts of violence and to carry out attacks, mainly against private
property, which has generated even more rejection than before”.13 The current economic and
financial crisis exacerbates already existing structural problems of Roma inclusion (such as
access to quality education and jobs, financial services, mainstream housing, efficient public
service etc.).
The application of the regulations on the rights of national minorities is largely aggravated
by the fact that the existing internal regulations are overwhelmingly scattered, and included in the
most various legislative texts. A difficulty in the field of the application of law is that a
comprehensive, standardized and uniformly applicable minority legislation still has not been
drafted. Romania does not yet have a law on national minorities, as other states have.

IV. The bill on national minorities
The Democratic Alliance of Hungarians in Romania prepared and conducted the
consultations, but eventually the bill was propounded by the government, which reflected a
change in the political approach after the former minority-related legislative bills. It is sad but
true that in the past seven years, in spite of repeated efforts, the bill has not been approved; the
MPs put the document aside as early as the committee discussion. It is not included in the agenda,
and therefore not discussed at the plenary meetings, nor is the bill subjected to voting. For a
simple nationalistic cause, they are unwilling to accept it, though they do not dare to turn the bill
down for good and all either, because they are afraid of the international or internal political
consequences. It is a fact that the House of Representatives has not had a debate on the bill for
more than a year, which is in conflict with the spirit of the democratic constitution, even if it is
not stated expressis verbis in the Constitution.
By not having accepted any minority act, Romania has fallen in violation of all the
obligations that Romania has undertaken in writing, and promised to enact upon the country’s
admission to the European Council. When Romania ratified the Framework Convention for the
Protection of National Minorities, they thought there was no need for further minority legislation,
because the Framework Convention has this function, though it is the very requirements accepted
by EC which stipulate the need to elaborate such legislation.14
Concerning the legislative bill on the legal status of national minorities, the following
major deficiencies can be exposed:
One of the critical points of the bill is the absence of the regulation of financing issues,
because the fulfilment of the associated financial conditions is one of the crucial criteria of the
operation of any autonomy. If it only takes place after the effective date, there will be an
increased potential that the detailed regulation of the necessary modifications and rules will not
be realised because of political interests, and therefore the nicely shaped principle, objectives and
provisions cannot be filled with appropriate content.15
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Another deficiency of the draft bill is that it fails to regulate active and passive franchise
in connection with the election of the bodies of minority cultural autonomy. As a result, the bill
does not exclude the potential for „ethno-business”, which is fully inconsistent with the principles
of democracy. There have already been examples for such practices in the case of the
organizations participating in the general elections of Romania, and the same applies to some of
the minority local councils in Hungary.16
In spite of the deficiencies described above, the practical significance of the legislative
bill on minorities is outstanding, because it should take the role of a „minority constitution” in
Romania. It would be subject to the constitutional rules of the state, and at the same time it would
require the alignment of the Romanian legal system to its provisions concerning all the issues that
are related to the national minorities. The acceptance of such a bill may/should at least target the
establishment of the institutions of cultural autonomy.

V. Positive aspects
Considerable guarantees can be seen in the participation of national minorities in political
life. Hungarian minorities take an active role in Romanian public life and try to influence the
minority protection policy of the state – for years, they were involved in government. The
Constitution grants a mandate to the representative of each national minority in the Parliament in
case the given minority is unable to reach the election threshold during the general elections.
The Romanian legal framework dealing specifically with the protection of national
minorities has to be considered in close relation with the one concerning anti-discrimination. The
acceptance of the government ordinance pertaining to the prevention and penalization of all
forms of discrimination,17 as well as the amendment of the Criminal Code harmonized the legal
regulations of anti-discrimination efforts with European law,18 thereby creating guarantees for the
more efficient application of the legislative acts and policies relating to the protection of national
minorities. By accepting the government ordinance, Romanian legislation transposed two EU
directives,19 and on the other hand it qualified a set of „specific” racist behaviours as crimes,
introducing discriminative motives as an aggravating circumstance.20
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In line with the expectations of the EC and the EU, Romania has taken steps towards
novel solutions: they set up a complementary system for the protection of human rights and the
prevention of discrimination. In connection with the operation of this system, I would like to
highlight the foundation of the National Anti-Discrimination Council (NADC), which
harmonized the legal regulation of anti-discrimination struggles with the European law, and, at
the same time, created a guarantee for the effective application of legislative acts and policies
pertaining to the protection of national minorities. A related problem is, however, that
Hungarians living in Romania rely on this option to enforce their rights less frequently than they
should. In my experience, NADC is hardly known by the Hungarian community, and whoever
has heard about it would primarily recognize the Council as an „organization protecting Roma
people”. Yet, it is a mistaken approach, because with the assistance of this organization all forms
of discrimination can be counteracted, and, in addition, simpler and quicker results can be
achieved in legal proceedings.
Minority rights should be a part of human rights, but the rights of minorities – in certain
aspects – are broader and more complex in nature than conventional human rights. Minority
rights include elements such as the structure of the governmental organization, the centralized or
decentralized setup of the governmental organization, the regions and territorial forms of
autonomy that cannot be handled as classic human right issues.21
From the perspective of the enforcement of minority rights, decentralization is a very
important factor, because it allows the participation and involvement of those governed in the
making of the decisions that concern them the most directly. By arranging matters locally, there
is an opportunity to use local resources as efficiently as possible and take immediate action, as
the local bodies have a thorough knowledge of the circumstances serving as the basis of the
decisions to be made.22 The community has an important role in determining what means and
methods the police should rely on in the place where they live.
Romanian minorities are interested in giving all possible forms of autonomy to the local
communities even by subordinating the police to local public administration. This would also be
important because it has been found that the relationship between the police and the citizens is
still not based on trust – as it would otherwise be desirable in a constitutional state –, or such a
trust-based relationship has not become firm enough to avoid the suspicion of prejudice,
nationality-related discrimination behind certain police actions,23 which is sometimes
unfortunately not ungrounded.
It is largely dependent on the management, organization and legal background of the
police how a policeman handles the citizens, how much he would respect fundamental rights. In
Romania, positive tendencies have been witnessed after the turn of the millennium, as a
comprehensive program was implemented, through which community policing forces were set
up, while, at the same time, changes serving the realization of the municipal police model were
carried out (demilitarization).24
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It is not very fortunate to have such „new-coming” policemen, without any knowledge of
the local circumstances, executing central concepts, especially in smaller villages where everyone
knows everyone and the number of minorities is high. A policeman arriving from a purely
Romanian area will hardly be able to handle matters in a Sekler Hungarian village, because he
does not speak Hungarian, he is not familiar with the local customs, social problems etc. In view
of the enforcement of minority rights, it is much better for a local council, where the votes and
ideas of the minorities also count, to employ its own citizens, because they can see and judge the
local ideas and minorities without a bias, or even with positive discrimination.25
In addition to the central organization of public security and defence, municipal police
forces have been operating successfully, though with minor deficiencies, since the fall of
communism not only in Romania, but – with the exception of Hungary – also across the Visegrád
Group.

VI. Conclusion
The above essay reflects that the legal protection of ethnic minorities suffers from a
number of deficiencies under Romanian law. Experience shows that Romanian legislation and the
application of law today are far from being perfect, and therefore it is possible and necessary to
make corrections, improvements. My proposals aim to draw attention to these potentials.
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